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Megan Harmon (“Megari’ or “Appellant”), minar child bornduringthe marriage of Plaintiff/Appellee,
Todd Harmon (‘Mr. Harmon” or “Appellee”) and Defendant Janet Harmon (‘Mrs. Harmon'”), by and through her
Guardian Ad Litem (G.A.L), appeals the decision of the trid court which found that Appellee was not the
biological father of Appdlant, and incorparated into the dearee o divorce the marital dissolution agreement

in which the paries agreed Appellee woud have no futher doligation tothe child.!

|. Factual and Procedural History

The Parties, Todd Harmon and Janet C. Harmon, were marmied on Decenrber 3, 1994. Atthe time of
the marriage, Janet Harmonwas pregnart. Todd Harmmon was aware that Janet Harmon was seeing another
man, as well as himself, during the time that she became pregnant. Todd Harmon alleges that he manied
Janet Harmon under the pretense that he was the father o the child. The minar child, Megan Harnon, was
bornon June 23, 1995, and Tadd Harnonis listed asthe father d the child onthe birth certificate. No ather

putative father has been made known tothe Court orthe GA.L

On October 9, 1996 Todd Harmon filed for divorce alleging that he may nat be the child’s father. Up
urtil the time Todd Harmon filed for divorce he treated the child as his own. The matter initidly came up for
hearing and a that pant intime the Court was made awarethat Mr. Harnonwas asking the Caurt to declare
that he was not the bidogcd father d the minar child and therefore a G.A.L. was appointed to represent the

interests of the minor child.

On April 3,1997, Todd Harmon fileda nmotion toanend the conplaint andalleged that the ninar child
was not his and he should have no obligation for the support and care o the child, and that the child should
be made a party defendant and to have a G.AL. appointed.

Awritten GAL. report was filed on June 20, 197 wherein it was reported that it was in the best

interegt of the child that the dvorce shoud not terminate Todd Harnon's legd obligations to the child.

The parties enteredinto a marital dissol ution agreementinwhich both parties acknowledged that Todd

The G.A.L. has appealed on behalf of the minor child; hence, the child is characterized herein as
Appellant.



Harmonwas nat the biological father of the minor child and agreed that Todd Harmon would have no further
legal obigationto the child The matter came tobe heardin goen court on June 24, 1997, at which time Todd
Harmondid offer into evidence a blood test which shows heis nat the father. The G.ALL. reportwas presented
and the GA.L was allored to question the Flaintiff in goen cout and to argue to the court that the Plaintiff
retained a dutyand wasestopped todenythesame tothechild. Thetrial courtapproved the marital dssolution
ageemert, foundthat Tadd Harmonwas nat the bidogca father of the minor child, and that he would have

no further dbligation tothe minor child. The decree o divorce was entered on July 29, 1997.

Il. Non-biological Father’s Liability for Child Support

This is acasewhere parties toa dvarce agreed that the Husbandwas nat the bidogicd father of the
minor child bornduringthe mariage and thisfact was confirmed by a blood test. The parties agreedin their

maritd dissdution agreemert that Mr. Harmonwoud no longer have any obligation to the child

A recent case dealing with this issue is the case of Witt v. Witt, 929 S.W.2d 360 (Tenn. App. 1996).
In Witt, the parties tothe divorce stipulated in a marital dissolution agreenment that the child born during the
marriage was not the natural child of the husband, and the husband forfeited all his paternal rights and
obligations to the child. The mother subsequently applied for and received AFDC benfits from the State of
Tennessee, and the Statein tun filedanadionseekingto inposechild suppart dbligations on the ex-husband
andto establish paternity. The parties underwent bloodtests which revealed that the ex-husbandwas, in fact,
the natural father of the child. The Caurt set aside the portion of thedivorce decreeforfating hisparertal rights

and dbligations and ardered the ex-husband and father to pay child supgpart for the minar child.

The Court in Wit held that agreements, incorporated in court decrees or otherwise which relieve a
natural oradoptive parent of his or her obligation to provide child support are void as against public policy
as edablished bythe Gererd Assembly. Witt at 363 (enphass added). The Gourt then added the following:

We wish to further state that achild or children bornto amariage camat be
rendered illegtimate, dredly o indredly, in any divarce adion or aher
proceeding unless the child or children are made parties to the action,
afforded the protection of aguardianadlitem and counsel, if necessary. Witt
at 363.

The Court was concemed with parties entering into agreements which relieve a parent of his or her obligation



to support achild without affordng the child any pratedion. In the Witt case, the Court particuarly stated that

it was convinced that the parties joinedin ablatant untruthin their maritd dissdution agreemert.

In order to provide the child with pratection in such cases, the Caurt set forth the procedure to be
followed in situations where a husband seeks to be relieved of his obligationto suppart achild whois not his
but was bom during the course o the marriage. The Court sought to assure that parties do not agree to relieve
a parent o hisor her odigationto suppart a child whois actually the bidogca child of bath parties, as was
the case in Witt. Impartantly, the Court in Witt never found that a husband could not seek such relief in a
divorce action. Infact, the language setti ng out the proper procedure would be meaningless if a husband could

nat seek suchrelid.

In the case at hand, Appdlant was made a party to the action and was afforded the protection of a
G.AL. Blood tests were introduced which showed that Mr. Harmonwas nat the bidogcal father of Apgpellant.
This was not the situation, as in Witt, where the parties were seeking to relieve the husband of his obligation
to support a child which was, in fact, the biological child of the husband. Mr. Harmon followed the proper
procedure, as set forth in the Wt case, in seeking to be relieved of his obligation to suppart Appellant.

Having conduded tha, under the existing case law, a husband may seek to avad his child support
obligation for a child bom during the marmage but which is not his biological child, we nust now address the
Appellee’s burden in overcoming the presumption of legitimacy. In the conmon law of Tennessee, there has
long been a presumption of legitimacy growing out of kbirth duringwedodk and the early ule was tha this
presumption was so far conclusive that it could be overcame anly by proof of impatence on the part of the
husband or his absence from the realm during the period when the child was conceived. However, the

hardship worked by this rule led to its modification by the courts Cannon v. Cannon, 26 Tenn. 411 (Tenn.

1846).

InCannon, the Tennessee SupremeCourtheld that the presumption of legitimacy wasrebuttable, and
in that case, hed that a child born during the mariage was na the child of the husband. In Jackson v.
Thomton, 133 Tem. 36, 179S.W. 384 (1915), the Court held that the presumption may be overcone by dear,

strong, and convincing evidence. In Pressley v. Pressley, No. 03A01-9311-CV-00400, 199 Tem. App. LEXIS

77 (C. App. Feb. 10, 1995), thefads are \erysinilar tothe matter at hand. The Court relieved a Husband of



his obligation to support the child ypondivarcingthe nother. The Caurt found that it was established nat orly
by clear and convincing evidence that the husband was not the father of the child in question, but it also had
been established (as between the parties) by stipulation. A stipulation made before the court is a sacrosanct

pact with the court and is to be treated inviolable except under the maost unusual circumstances.

In the case at hand, Appellee established that he was not the biologcal father of Appellant through
the introduction of a blood test. With the present state of technology and the accuracy of such tests, these test
results certainy qudify as dear and cornvincing evidence. Additiondly, the parties agreed in their marital
dissolution agreement that Appellee was not the biolagical father of the child and shoud be rdieved of his
rights and obligations tothe child. Appellant was provideda GA.L to protect her interests and toensure that

Appellee carry his burden of proof.

Additionally, Tenn. Code Ann. 836-2-304, whie not in effect a the time this matter was heard,
evidences the intent o the Tennessee legidature inthis area. The relevant portions of the statute are as
follows:

836-2-304 Presumption of parentage - (8) A manis rebutably
presumedto be the father of achild if:

(1) He and the child’s mother are married or have been married to each
other andthe dhild is born duringthe marriage or within three hundred (300)
days after the mariiage is temminated by death, amument, declaration of
invalidity, or divorce; . . .

(b)(1) Except as provided in subdivision (2), a presumption under
subsedion (a) may be rebutted inan apprapricte action.

(3) The standard d prodf in an action to rebut paternity shal be by
preponderance of the evidence.

(4) All prior presumptions of parentage established by the previous
patemity and legiimation statues and cases are abolished.

Under this statute, while a child barn during the marriage is presumed to be the child of the husband, the

husband can rebut the presumption by a preponderance of the evidence.

For theforegoing reasons, we holdthat under the existingcaselaw; a husbandmay seekto avaid his
child support olligationfor a child bom during the mariage but which is not his biological child, if a guardian
ad litemis gppointed to represent the best interest of the child, and if the husband is able to rebut the

presumption of legitimacy by clear, strong and convincing evidence to the contrary.



I1l. Estoppel

Mr. Harmon marmed the mother of the child knowing there was apossibility the dhild was not his. M.
Harmon allowed his name to be placed on the birth cetificate as the father o the child. Futhernore M.
Harmoncelebrated the birthof the childand treated the childashisown until the tie of the divorce. Appellant

urges this court to find that Mr. Harmon should therefore be estopped fram denying reponsbility for the child.

Tennessee is not astate which recognizes adoption by estappel. Johnson v. Wilboume, 781 SwW.2d

857,862 (Tenn. Ct. App. 1989). In Johnson thisCourt ateda Wisconsincase inwhich the trial court had found
adoption by estoppel upon the equitable maxim that equity regards as done that which ought to have been
done. In reversing, the Wiscorsin Sypreme Court stated

The error in so considering the case liesin overlooking the fact that adoption
proceedings are wholly statutory and do not depend upon equiteble
principles . . . In order to constitute one an adopted son of another, there
must be judicial praceedngs tothat end conformably to the statute. Equity
has no power todeclare an adoption. St. Vincent's Infant Asylum v. Central
Wisconsin Trust Co., 206 N.W. 921 (192).

Appellant argues that inthe recert case of Evans v. Steelman, 970 S.W.2d 431 (Tenn. 1998), our

Supreme Court has accomplished adoption by estoppel without |abeling it as such. The case of Crawford v.
Crawfard was consolidated with Evans on appeal. In bath cases, the puative fathers brought adions to
legtimatether children bornduringtherespective nothers marriagesto aher men The Tennessee Supreme

Cout found that the fathers did nat have standing to bring such legtimation actions.

The Tennessee Supreme Courtin Evans held that under the version of the legitimation statute in effect
at the time the actions were filed, children “not born in lanful wedodk” gpplied only to children born to
unmarried worren. Tenn. Code Ann 836-22(2 (repeded). Therefore puative fathers coud not kring
legitimation actions in these situations. Our Supreme Court found that the statute survived due process and
equal protection challenges as the father’s relationship with the child bom under such circumstances was not
an intered protected by due pracess and the sates interest in preserving the integrity of the family provided

arational basis for the statute.

Although the Evans case prevents a putdtive father romasserting aclamto the child in deference



to the family into which the child was bom, the case does not support the claim that Tennessee now
recognizes adoption by estoppel. The case does not address the issue of compelling a non-biologcal father,

upon divoree, tosupport a child bom during a marrage. Rather, the Evans case addressesthe scerariowhere
an outsider to a marage wants to assert a superior claim to a child that is being raised within the stability of

a mariage.

Additiondly, while nat in effed at the time this case wasfiled, the legislature has now established a
singlecause d actionto egablish parentage of children Urnder the new legislation, “child born aut of wedlock”
is specifically defined tomean“a child barn to parentswhoare nat martiedto each ather when the childwas
born.” While the legslature dedined tomake this legslation retroactive, the statute further indicates that the

presumption is retutteble that a child barn to amariiedwormanis her husbands legitimate child.

The law does nat treat as tivid an adion tha relieves a parent d his duty to support his child.
However, Tennessee does not providefor the inpasition of a child support obligation upon anindividual unless
that person has a duty to support his or her natural or adopted child. While relieving afather of his duty to
support a child bom during his marriage to the child’s mother may work a harsh resullt, the trial court and the
GAL. arethere toensure that this result is reached anly when the child's true status is shown by “clear,
strong, and convincing” evidence. If evidence of this quality isnat presented, the court shoud refuse to fird
a lack of patemity. Fortunately, blood tests are now available which make a mistake in this critical area less

likely to happenthan a anearliertime.

A minor child who is determined in a dvorce proceedng not to be the natural child of his a her
mother'shusband, isna without recoursein the law. There are statutary provsions designed to establish, if
not fogter, the relationship between a child and his natural father. See Tenn. Code Ann. §36-2-301 through
836-2-322. InTennessee, aparert is dbligated to supportthat parert’s natural and adopted minor children.
See Tenn. Code Ann. 836-6-101(a). In the absence o a farmal adoption, a man is not obligated to provide
supportfor a childwhen it isshown by dear, strong, and convindng evidence that he isnat the natural parent
of the child.

In the instant case, the parties agree that Mr. Harnonis not the hiological father of the child. It was

further established by a blood test that M. Harmon could nat be the bidogicd father. Additionally, a GA.L



was appanted torepresent the best interest of the child andto ensureVrr. Harmoncarried his burden of prod.
IMr. Harmon has not adopted the child. The law doesnat imposeanobligationonhimto suppart the child For
all the foregoing reasons, thetrial courtdidna err in findng that Mr. Harmon was not the biologcal father of

the minar child and that hewoud have no further dbligation tothe child.

IV. Conclusion

The judgnert of thetrial courtis hereby affirmed Costs of thisappeal are taxed tothe Appellant, for

which execution may issue if necessary.

HIGHERS J.

CONCUR:

FARMER, J.

LILLARD, J.



